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Prosecutions

HSE Warning to Sole Traders after Labourer Killed By a Falling Steel Joist

A London-based plumber has been fined following the death of a labourer in Essex.

The Health and Safety Executive (HSE) brought the case after Ajet Krasniqi, 24, died when he was hit on the head by a reinforced steel joist in Buckhurst Hill, Essex.

His employer, Leonard Gibson of Old Park Ridings, London has been fined £10,000 plus £3,230 costs. Mr Gibson, a plumber and sole trader, had already pleaded guilty to a breach of Section 2(1) of the Health and Safety at Work etc. Act 1974.

Mr Krasniqi had been employed by Mr Gibson as a labourer to help with the complete refurbishment of a domestic property. He was helping to lift a reinforced steel joist with four others when it fell and struck him on the head. Although Mr Krasniqi was taken to hospital he was pronounced dead on arrival.

The HSE has now issued a firm warning to all sole traders who employ labourers, to do everything possible to minimise the risks when working with heavy materials.

Salus Be Wise
Many accidents and incidents could be avoided through suitable and sufficient risk assessment, the implementation of control methods and through training for the workforce. The Barbour service offers a range of tools that help ensure compliance to health and safety legislation and the ability to create a positive health and safety culture within the workplace.

Training, knowledge and experience are all essential for a person to be deemed competent. Always ensure that any person undertaking risk assessment is suitably trained and that any problems that are identified are addressed correctly. Any person using work equipment such as mobile machinery should be trained to do so and supervised if necessary.

Primary Care Trust Fined After Patient Falls Four Metres

North East Essex Primary Care Trust has been fined £10,000 and ordered to pay costs of £4,972 after a vulnerable and partially-sighted patient it was responsible for fell 4.3 metres from a first floor window at Clacton & District Hospital.

The retired 68-year-old suffered a blow to the head and broke his pelvis, shoulder and coccyx in the fall in March last year. The court heard he was known to wander on the ward and had previously suffered four strokes, which had left him mentally and emotionally impaired.

The Health and Safety Executive (HSE) prosecuted the Primary Care Trust (PCT), based at Colchester Primary Care Centre, in Turner Road, Colchester, over the incident. Representatives of the PCT admitted breaching Section 3(1) of the Health and Safety at Work etc. Act 1974.
The court heard that the patient had wandered into the ward's first floor day room and fell from an open window to the ground below. The window was able to open 254mm, but since 1989 NHS standards have required such a window to only open to 100mm by fitting a window restrictor. Shortly before the incident the PCT was required by the Department of Health to review its window restrictors and identify any that were missing, damaged or defective. This review was not carried out.

HSE Inspector Kim Wicks said:

“North East Essex Primary Care Trust failed in its duty to ensure the health and safety of this retired gentleman, who was left severely injured after his fall, which should never have happened. All PCTs must ensure they adhere to recognised NHS safety standards - they are there for a reason. If North East Essex PCT had done so this unfortunate incident could have been avoided.”

News

Asbestos: The Hidden Killer Campaign
A new generation of workers are at risk unless building trades get to grips with Britain's biggest workplace killer - asbestos, according to safety campaigners. Figures from the Health and Safety Executive (HSE) show that around a quarter of the 4,000 or so people dying from asbestos-related diseases each year in Britain are tradesmen such as joiners, electricians and plumbers. About twenty lose their lives each week. 

Across Britain, more than 35,000 people died from the asbestos-related cancer mesothelioma between 1977 and 2007 - and the numbers dying are increasing. Latest annual figures show that 2,156 people died from the disease in 2007 alone, up five per cent on the previous year.

To combat this the HSE has launched a £1.2 million, month-long campaign to warn Britain's 1.8 million tradesmen about the dangers they face.

Asbestos: The Hidden Killer runs throughout November and will see more than 500,000 information packs sent out, as well as targeted press and radio adverts.

The campaign aims to educate workers about the danger asbestos presents. Research shows that tradesmen in particular think that asbestos is a historical problem and they are not at risk.
But it is a real risk facing plumbers, joiners, electricians, painters and decorators and many other maintenance workers every day. Asbestos may be present in any building constructed or refurbished before the year 2000, and it is estimated that around 500,000 workplace premises could contain asbestos. If repair and maintenance work is not done safely it can lead to asbestos fibres being released into the air by drilling or cutting, and workers breathing them in.

The campaign is being backed by the TUC, trade unions, trade associations, training organisations, charities and victim support groups.

National Quarry Safety Team Formed

A team of specialist inspectors has been assembled to crackdown on death, injury and ill-health in quarries and open cast mines across Great Britain. The team of Health and Safety Executive (HSE) inspectors will initially be five-strong and will operate nationwide, advising, inspecting and carrying out any necessary enforcement action in quarries and open cast mines.

This approach marks a departure for the inspectors who previously worked across a range of industries, including manufacturing and agriculture. According to HSE figures, the industry has been one of the most dangerous in Britain. Since 2000, 21 workers have died and more than 2700 workers have suffered a reportable injury (as required by law under RIDDOR).

However, significant improvements in safety are being made. The industry exceeded its target to reduce reportable incidents by 50% in the five years to 2005 and is now looking forward to Target Zero, a drive to achieve zero reportable incidents.

Guidance
Trade Union Representation in the Workplace: a Guide to Managing Time Off, Training and Facilities

This guidance will be useful for employers, trade unions and union workplace representatives. It provides advice on the provision of time off, training and facilities to enable union representatives to carry out their duties.

Produced by the Advisory, Conciliation and Arbitration Service (ACAS) it complements their new Code of Practice on time off for trade union duties although the guide has no standing in law.

The aim of ACAS is to improve organisations and working life through better employment relations.

The purpose of this guide is to provide advice on forms of union representatives and the circumstances where they operate, for example environmental and equality representatives.

There are a variety of different terms used to describe a union representative. In law the term most often used is ‘trade union official’. The term used in the guide is ‘union representative’. This covers those representatives elected or appointed in accordance with the union rules to represent union members in a company, or group of companies, where they are also an employee.

The guide provides advice on good practice based on building effective methods of communication, consultation and negotiation between management and representatives. In order to be effective in carrying out their various roles representatives need the security of knowing that they can gain time off with pay, be trained and have access to communication and other facilities. Employers, in turn need assurance that these are legitimate requests and that they will be made with due regard to business circumstances.

ACAS has also recently issued a revised Code of practice on time off for trade union duties and activities which provides advice under the provisions of the Trade Union and Labour Relations (Consolidation) Act 1992.

The guide covers:

· the nine areas of statute where union representatives have statutory rights

· agreements or protocols to establish legitimate expectations for time off arrangements

· training of union representatives and access to facilities such as; accommodation for meetings, a telephone, notice boards.

Non-Union Representation in the Workplace: a Guide to Managing Time Off, Training and Facilities

This guide has been produced by the Advisory, Conciliation and Arbitration Service (ACAS) for employers and non-union workplace representatives providing advice on the provision of time off, training and facilities to enable non-union representatives to carry out their duties. It covers statutory and non-statutory representation.

It is estimated that around half of employee representatives in the UK are non-union. Their role tends to be limited in the main to consultation. The purpose of this guide is to cover the circumstances where non-union representatives carry out their duties.

The aim of ACAS is to improve organisations and working life through better employment relations. The guide provides advice on good practice based on ACAS’ experience of working with employers and workplace representatives to build effective methods of communication and consultation between management and representatives.

In order to be effective in their role representatives need the security of knowing that they can gain time off with pay, be trained and have access to communication and other facilities. Employers, in turn, need assurance that these are legitimate requests and that they will be made with due regard to business circumstances. ACAS’ experience is that there is benefit to be gained by drawing up an agreement to regulate the operation of time off arrangements and ensure there are realistic expectations held by all involved. The guide sets out the issues and factors to be taken into account in designing and operating time off provisions.

The guide identifies areas of statute where representatives have rights to paid time off and release for training, and be provided with facilities. It should be read in conjunction with the revised Code of practice on time off for trade union duties and activities and covers:

· the types of representatives and their rights

· the varying roles of representatives

· drawing up an agreement

· training for non-union representatives

· access to facilities.

Reports

Big Improvement in Workplace Safety and Health Record

Britain became a healthier and safer place to work last year, according to figures released by the Health and Safety Executive (HSE). The statistics show there has been a significant reduction in the numbers of people killed, injured or suffering work related ill-health from April 2008 to March 2009.

The statistics cover Great Britain and are broken down geographically into Great Britain, England, Wales, Scotland, Government Office Regions and Local Authorities.

In brief the statistics reveal that:

· across England, Scotland and Wales, 29.3 million working days (equivalent to 1.24 days per worker) were lost to injury and ill health last year - compared with 33.9 million in 2007/08

· workplace fatal injuries fell from 233 in 2007/08 to a record low of 180 in 2008/09, and there was a reduction of more than 7,000 in the number of workplace injuries classified as serious or incurring more than three days absence from work

· comparison with international data shows Britain to be one of the safest places to work in the EU.
 

In 2006 (the latest comparable year), Great Britain had the lowest rate of fatal injury among EU member states and the British rate of over-3-day injury was the second lowest in the EU, after Sweden. Rates of work-related ill health are below the EU average.

In more detail the key facts for 2008/09 are:

Ill Health
The number of people estimated to be suffering from work-related ill health fell by 79,000 in 2008/09 to 1.2 million. As a result three million fewer working days were lost to ill health in 2008/09 - a total of 24.6 million.

· 1.2 million people who worked during the last year were suffering from an illness (long-standing as well as new cases) they believed was caused or made worse by their current or past work

· 551,000 of these were new cases

· 2,156 people died of mesothelioma (2007), and thousands more from other occupational cancers and lung diseases. 
 

Injuries
Major injuries at work have fallen since 2000 and this trend continued last year with 28,692 workers reported as being injured in 2008/09 (94.8 per 100,000) compared with 29,389 in 2007/08 (96.5 per 100,000).

A statistically significant fall was recorded in the estimated number of self-reported injuries - down from 299,000 in 2007/08 to 246,000 last year. This improvement saw business lose 1.6 million fewer working days through all types of injury, a total of 4.7 million.

· 180 workers were killed at work, a rate of 0.6 per 100,000 workers

· 104,301 other injuries to employees were reported under RIDDOR, a rate of 397.2 per 100,000 employees

· 246,000 reportable injuries occurred, according to the Labour Force Survey (LFS), rate of 870 per 100,000 workers. 
 

Working Days Lost
· 29.3 million days were lost overall (1.4 days per worker), 24.6 million due to work-related ill health and 4.7 million due to workplace injury.
 

Enforcement
The HSE continues to take a tough line with firms who put workers at risk by breaking safety legislation. It brought 1,231 offences to court in 2008/9, and issued 8,054 enforcement notices.

· 1,245 offences were prosecuted by HSE and ORR

· 329 offences were prosecuted by local authorities. 
 

Commenting on the results, Judith Hackitt (Chair, HSE) said:

"The improvements shown in these statistics point to other factors than simply a reduction in activity levels in a recession. While the recession will undoubtedly have an impact, the effect is not direct and easy to explain.”

Consultation

Corporate Manslaughter Fines should be £500,000+

Companies and organisations that cause death through gross breaches of care could face fines of more than £500,000 and be forced to make a statement about offences on their website. These are the proposals in a consultation guideline published by the Sentencing Guidelines Council. The Sentencing Guidelines Council's role is to encourage consistency of sentencing in all courts in England and Wales, supporting judges and magistrates in their decision-making. It is an independent body with both judicial and non-judicial members, chaired by the Lord Chief Justice. 

 The guidelines state:

· fines for organisations found guilty of the offence of corporate manslaughter may be measured in millions of pounds and should seldom be below £500,000

· the new sanction of Publicity Orders forcing companies and organisations to make a statement about their conviction and fine introduced under the Corporate Manslaughter and Corporate Homicide Act should be imposed in virtually all cases

· publicity should be designed to ensure that the conviction becomes known to shareholders and customers in the case of companies, and to local people in the case of public bodies, such as local authorities, hospital trusts and police forces. Organisations may be made to put a statement on their website. 
 

 The guideline also deals with health and safety offences in the workplace that cause death. Fines in these cases should seldom be less than £100,000 and may be measured in hundreds of thousands of pounds or more, the Council proposes.

Legislation

Asbestos May Be Treated as an Actionable Personal Injury

The Damages (Asbestos-Related Conditions) Bill 2008-09 had its first reading on 19 October 2009. This Private Members’ Bill (Presentation Bill) aims to treat certain asbestos-related conditions as actionable personal injuries.

The result of this is that those suffering from asbestos-related pleural plaques or asbestosis would therefore be able to claim damages against the person causing them. However, the provisions would not affect the legislation determining liability for personal injury.

The Bill covers the following key areas:

· someone suffering from pleural thickening or asbestosis would not have to prove that the asbestos-related condition was causing impairment of their physical condition to claim damages on the basis of personal injury

· someone seeking a particular level of damages on the basis of physical impairment would have to prove that level of injury
· the limitation period is suspended, so that in circumstances where a person’s case was not brought in time they will not be time-barred as a consequence

· the legislation would have a retrospective effect, except in cases where claims had already been settled or legal proceedings already commenced. 

During the First Reading of the Bill, MP Andrew Dismore (Hendon, Labour), commented that Clause 1 was the meat of the Bill and that its purpose was to turn back the law to what it was thought to be prior to a decision in the House of Lords. He said:

“It relates purely and simply to pleural plaques. It maintains the basic principles of negligence or breach of statutory duty as the test for liability. Causation and the burden of proof that the claim exists are still on the claimant. The clause simply states that pleural plaques are a personal injury constituting actionable damage and that people may recover damages in respect of them, but nothing affects the normal operation of the rule of the law of negligence and breach of statutory duty.”
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